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9:25 A M

CHAI RPERSON GRI FFI'S:  Good norning, |adies
and gentl enen. Let nme call to order our Special
Public Meeting of February 11, 2003. W will get
t hr ough this public neet i ng hopeful |y very
expeditiously and then call our regular scheduled
publ i c hearing.

Wth that, M. My?

MR MOY: Good norning, M. Chairnan,
Menbers of the Board. The first neeting decision case
is Application No. 16966 of NEST and Totah Venture,
LLC, pursuant to 11 DCVR 3104.1 for a special
exception to allow a mechani cal penthouse not neeting
the setback requirenents under Section 411, 707.6(b)
and pursuant to 11 DCMR 3103.2, a variance from the
floor area ratio requirenents under Section 771 and a
variance fromthe rear yard requirenents under Section
774 to allow the construction of a retail/offiCe
building with an accessory parking garage in the G4
District at premses 1426 to 1430 K Street, N W, in
Square 218 Lots 808 and 823.

The Board heard this case on January 14th
and at that tinme requested that the -- requested

suppl enental information first being a revised Zoning
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Adm ni strator's nmenorandum whi ch addresses a revision
to the requested variance on the FAR variance which is
in your folders under Exhibit 36, Tab A

And finally, the Applicant and the Party
Qpponent have submtted proposed findings of fact and
conclusions of law and that's in your case folders as
Exhibit 36 and Exhibit 37, respectfully, and that
conpl etes ny briefing, sir.

CHAI RPERSON (RI FFI'S:  Thank you, M. Moy.

Board Menbers, as you do recall this case, there's a
couple of things that | just want to point to. First
of all, I think this is actually an excellent exanple
of a well-argued case and | say that on both sides. |
think each are to be conplinented in terns of their
clarity and directness, that being the Applicant and
al so that being the party in opposition.

That al ways, of cour se, hel ps and
facilitates our work and decision making and junping
into that, let nme just remnd you and highlight sone
of the pieces that | found pertinent to this
particular application, that is we do have two
structures that are going to be conbined into a single
| ot. They have been vacant and as | recall from the
record, 10, perhaps 10 plus years. It has been | ooked

at previously in terms of its reuse as an office
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building which is absolutely appropriate for the
location that it is and also well within the use of
the zone district that it resides in.

Cearly, there was evidence in the record,
establishing the fact that there was difficulty in
conbining the two existing structures. That bei ng
floor slab differentiations, also adapting it for
contenporary and current use, that is current office
use. And that does go to sone of the requirenents
that one has to put in buildings with ADA and egress
and al so nore contenporary |layouts of office spaces.

That really goes into a lot of or severa
of the pieces that | see as unique to this. The other
uni que argunent, of course, is the fact that on this
square this has a particularly specific siting that is
its adjacency to the alley and the fact of the matter
that the alley does not cross all the way in the rear
of the building, thereby giving a differing definition
of how one neasures height setback, etcetera. As
argued by the party in opposition, that does not |end
itself to uniqueness, that in fact, the zoning
regul ations are clear in differentiating when property
abuts the alley and when it does not and there are
reasons for that.

Although | find that a very strong
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argunent, | don't find it persuasive in this situation
as this lot itself is in the unique position of and
within the square of kind of being a hybrid, something
caught in between the definitions in the regulation
And | believe that it is absolutely appropriate that
this is before us because that's exactly why we | ook
at variances and the test for uniqueness and those
arising, of course, creating sonme sort of practical
difficulty in putting this together. So | see great
uni queness in ternms of (1) the existing structures,
(2) the positioning on the square; and its position in
terns of the alley and not running the entire length
of the rear

| think the infill, as |I've said, in terns

of the base history of this, going to the existing

structure, one would question, | think, logically and
conmon sense, we would begin to say well, you' ve got a
building there. Wiy not just renovate it and fill it

and | think that has been clearly answered why that is
not even possible to entertain.

In terns of expansion space and other
alternatives, | think it was also clearly shown on the
record that there was no other way. One of the
difficulties that conmes up and the uni queness of this

is that the depth of the site and the width of the
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site. That goes directly to the fact of how a floor
plan is Jlaid out in a new building, a new
construction.

As we've seen before and | think it's very
pertinent in this case, the core requirenent, the
el evator, the egress stairs, the nechanical shafts and
such, are sonewhat static, are somewhat a given;
elevators and ADA-accessible elevators and code
conplying egress stairs start at a base dinension and
that goes for a snmall footprint or a large footprint.

And the case that's before us, they are arguing, in
fact, that wth that requirement, if the building
based on its depth dinmension cannot conceivably nmake a
usable or major portions of the floor plan would not
be usabl e, based on the anount of square footage that
was taken up on the core.

So if you look to how does one expand
within the zoning, even if there was an additional
height added, it would not cure that practica
difficulty of actually creating a usable floor plan.

Al so, what was brought up by the parties
in opposition is, as we look to the relief from the
rear yard, now clearly in this zone, there's 100
percent | ot occupancy allowed and then above 20 feet,

so we have the building that is a matter of right
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filling a lot. However, it needs to set back as it
ri ses. W have seen and we asked for nore clear
sections that would show us the difference between
what exists today and al so what is being proposed. In
that -- in the initial hearing and also in the
addi ti onal subm ssion, there was the diagram show ng
the pattern and direction of sun. And what is
interesting and was interesting to nme at the hearing
is although there are two itens that were brought up
in opposition and they really were created, | think, I
don't think -- they were created by the tenants of the
bui l ding saying that they would be negatively inpacted
which would then, of course, negatively inpact the
owner of the adjacent property if they were unable or
woul d | ose tenants. That's sonething | know we take
very seriously. But their concern was lack or
dim nishing light and air.

Two things that | was noved by in |ooking
at and we asked for additional photographs, first of
all, | don't find the rear of the existing structure
very attractive. And | think that's mld for what it
is really is. And so if one, as we've put in |ight
and air, we have also |ooked at view and what is the
i mpact and obviously, they're all very rel ated.

I think the first and the easiest one is
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the new design renedies of view in that | think it
will be nmuch nore appealing to look at. And in fact,
there seens to be nore attention, detail and materi al
on the rear of the building than was previously done
on the existing structure.

Light and air. The adjacent structure has
a setback in addition to well, as you know, as you
have seen on the diagrans that we asked for, the
building cuts in, neaning the windows that are there
actually have an additional dinension away from the
property |ine. W are not building and it is not
being requested that the building is built to the
property |ine which would absolutely cut off |ight and
air, but rather a dimnish of the setback. There's
still a substantial anmount of setback that's there and
| do believe that air can easily circulate com ng off
the alley and into that building.

Li ght . Light would be very inportant,
clearly for, although it won't be the nost prestigious
tenant area, | think it is of great concern for us to
| ook at how much natural light can transmt into the
sides and the rears of buildings, but what was
interesting to ne and what was submtted regarding the
di agrans of the sun pattern is that the sun, not using

directions, but is always behind the adjacent
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property, neaning it 1is shining directly on the

proposed buil di ng. So there was never direct 1ight
and there will not be a cut off of direct light into
this.

W have in the submssion in terns of
materials, the anmount of glass that's being put on,
there will actually be an increase in reflectivity of
the sun and its pattern in that area. "m not an
expert enough to know whether that's necessarily true
or not, however, if you think about it in terns of
comon sense, as light shines into glass and netal as
opposed to masonry or brick, | think there is sone
truth and nmerit that we can take in | ooking at that.

Again, the section, | think, well, first
of all, | think as | laid out, | do believe the test
of uni queness and practical difficulty have been net
and in terns of whether there's any substantial
detriment to the public good is really what we're
talking about in terns of the opposition from the
nei ghboring properties. And | do not see that as an
overwhel m ngly persuasive argument of what it would,
in fact, curtail.

The other -- |1 think in order to be
informative, the other aspect of it is this did have a

previous order from the Board. It is inplemented,
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however, | think it is informative to the Board. | do
not believe that this Board -- | do not believe in ny
personal opinion that we would, in this specific case,
be nmove to adopt a previous order from a previous
Board, but I think, as | say, it is informative that
the Board found previously uniqueness, practical
difficulty.

And that's ny summation, but 1'll go into
detail, if needed.

Anybody el se?

VI CE CHAI RPERSON RENSHAW M. Chai r man?

CHAI RPERSON GRI FFI'S: Yes.

VI CE CHAI RPERSON RENSHAW W& appreciate
that, the review of the application which was very
conplete and laid out the application as it's before
the Board now. I was pleased that you nentioned in
the very beginning that this was a well argued case.
And i ndeed, the Board benefitted fromthe subm ssions,
not only from the Applicant, of course, but from the
attorney representing the Party Cpponent. And | just
want to state that the brief that was submtted by the
Party Qpponent laid out a very interesting case that
this property is not very unique at all, and the fact
that if any kind of economc hardship cones to the

fore, that that is not an excuse for granting the
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relief that the Applicant has requested.

And it's nmentioned in that brief from the
Party Qpponent's attorney is that seven other
properties within the sane square are nore gravely
affected and the property and size of the property,
the shape and size of the property, are not unique at
all.

And | just wanted to lay that out in the
deliberation that it was a strong argunent for the
Party Qpponent which feels that that nechanica
rooftop is 23 feet closer to its building and 6 feet
fromthe rear edge. That would affect light and air,
I would think nmore light than air, but | just wanted
to present those points.

CHAlI RPERSON GRI FFI S: Good, 1'm glad you
bring that up because we do have the special exception
411 for the penthouse structure. And it's interesting
when you say it will inpede light, again, it goes to
the fact that the sun is actually behind the building.

There is at no point from |ooking at the diagrans
that the sun would be shining from K Street side over
in which case the penthouse would, in fact, block it.

So | don't see how that actually happens.

VI CE CHAI RPERSON RENSHAW | believe that

the argunment has to do with perceived |oss of I|ight
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and air. The Applicant has stated that that is not
the case and has presented sonme evidence, but the
Party Qpponent is dealing with those who rent offices
in that building who feel that they are quite affected
by the loss of light and air.

Q hers?

Ms. Renshaw, |'m | ooking at the penthouse,
if you re persuaded that, in fact, although you' ve
said it's a perceived --

VI CE CHAI RPERSON RENSHAW It could be a
per cei ved.

CHAl RVAN GRI FFI S: | mpr essi on. Is there
renedy that you see to that? For instance, we of
course do have total jurisdiction over design,
| ocation and anything of that nature, but | think we
al so need to be clear that penthouse is not sonething
that you can nove around. It obviously is clearly
based on the core and accessi ng.

VI CE CHAI RPERSON RENSHAW  But the hei ght
of that is 18.

CHAl RVAN GRI FFI S; It's being called out
in the subm ssion A302 as 17 feet 6 inches.

VI CE CHAI RPERSON RENSHAW Al nost 18 feet.

CHAl RVAN GRI FFI S: Right. Actually, then

we need to add a penthouse parapet. They're within
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the height. They're not clearly looking for any
relief fromthe height in terns of 18 feet 6 inches.

VI CE CHAI RPERSON RENSHAW [''m not the
architect here and cannot suggest that it be noved a
foot or two. That's not ny profession. But | do feel
that the Party Cpponent is well within its rights to
argue that six feet fromthe rear edge is too close to

the buil ding and across the alley way.

CHAl RVMAN GRI FFI S: If you look at the
section on the sanme sheet | just cited, the 302, M.
Renshaw, maybe this will -- maybe this is a step that

can address that.

W have a nmachine room which is attendant
to the elevator on 3 which is the section which Kkind
of gives you an idea of what's happening inside and
then you mght want to refer to Al05.

There's two conponents to this particular
pent house. One is fully enclosed as it's reading off
of the drawings that's attendant to the stairs and
egress off of the roof. And the elevator overruns and
machi ne room And then towards the rear we have the
screen of the rooftop units.

Now, clearly in our regulations, wse or
not w se, penthouse has to have one height, one roof

hei ght across its entirety. There's no allowable
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differentiation between that which seens, if | mght
digress briefly, to run into nunerous problens in nost
of the cases we | ook at under 411 because that clearly
dimnishes or in fact precludes anybody from having
any sort of design addition to a penthouse. | nean if
you have to create a box, you create a box. M point
being, directly, if we |look back on 302, there's the
area of the high wall or screen around the nechanica
unit. Wuld it not be possible to |ook at dropping
that and thereby granting a special exception for the
setback and also for the differing heights.

Now what |'m stepping into frankly is a
little bit difficult because |I'm not sure how big that
unit is and certainly we want it screened, but that,
Ms. Renshaw, would drop that rear screen and therefore
dimnish the height for another 17 plus feet as it hit
t he nechani cal room

VICE CHAI RPERSON  RENSHAW It's a
possibility.

CHAl RVAN QRI FFI S: So what we could do,
unless anyone feels different or in fact, our
Corporation Counsel feels it's nore problematic, we
could set the special exception for the |ocation and
al so that we would --

VI CE CHAI RPERSON RENSHAW Does that
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screeni ng have anything to do with buffering the noise
of the HVAC unit?

CHAl RVAN (Rl FFI S: I think any physical
structure there would be. | don't renenber any
testinony or anything in the record that shows that
that's actually designed for sound absorbent, but
clearly it will if it's some sort of structure.

VICE CHAI RPERSON RENSHAW I t hi nk
dropping the height of it, if it can be done, would be
a consideration that we should seriously put forward.

MR ETHERLY: Well, M. Chairman, just to
reiterate, you're talking about the reduction of the
hei ght of the screening el enent?

CHAl RPERSON GRIFFI'S:  That's right.

MR ETHERLY: Only.

CHAI RPERSON &Rl FFI S: That's correct.
Here's one way we could do it. W could approve it
that the screen wall was built to two feet above any
mechani cal equi pnment on the roof and not nore than as
shown on the diagram or on the draw ngs, neaning if
t he mechani cal equipnent goes all the way up to 17
feet, we're not going to require it to get taller, but
rather look to it to be dimnished around t he edge.

VI CE CHAI RPERSON RENSHAW  Ckay.

MR ETHERLY: It's your sense, however,
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that that type of mtigation wouldn't, would not have
an inpact on that issue in the core that you raised in
your sunmmation, because once again, | think from
review of the record, it's fairly clear that the
challenge for this property is the location of the
rooftop penthouse and nechanicals in relation to the
core, of course. And given the fact that the
buil dable area, the lot is laid out as it is, that
core really has to be placed only in one location if
you're going to maintain a useable floor space still.

CHAIRVAN (RIFFIS: R ght. But | don't see
any use in the nechanical equipnment screen that's
attendant to anything that's happeni ng.

MR ETHERLY: Ckay.

CHAl RVAN (Rl FFI S: In fact, | think it's
t here because we require it to be there.

MR ETHERLY: Ckay. | think it's a nodest
concession. |'mnot as convinced as ny col | eague, M.
Renshaw, with respect to the inpact of that screening
elenent on light as far as the Party Cpponent property
is concerned, but |I'm nore than happy to entertain
t hat noti on.

VI CE CHAI RPERSON RENSHAW The Party
Qoponent is just against having the unit so close to

the edge of the building, that that is where the najor
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i npact cones. But looking at these diagrans, of
course, with the shape of the core, where else can you
put that?

CHAI RVAN GRIFFI'S: Wl | said.

VI CE CHAI RPERSON RENSHAW  And it does not
| ook as though you could have a long less side A/C
unit up there.

CHAI RVAN GRIFFI'S: Wl | said.

VI CE CHAI RPERSON RENSHAW  These units are
standard and where are you going to put then? They
can't float above the building.

CHAIRVAN QR FFI S Ri ght. Al so,
dimnishing that rear screen | think is one other
aspect we |ooked at, but dimnishing rear screen, if
you recall in the record there was a request, not from
this Board, but from another jurisdiction about what
this would look like from the adjacent park which is
actually looking to the rear and we have a photograph
in the record that shows that this wll be visible.
And what's interesting about this in its visibility,
that rear elevation takes on sone inportance. It's
certainly not the primary facade, but it is not
typi cal unseen rear elevation.

So with that, as we drop the height of the

screen as it is allowable, based on the requirenents
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of the building, | think we would also look to
requiring that the screen, the rear screen, nechanical
screen reflect the architectural detail and material
that is shown in the building and specifically in the
enbel | i shnent that's happening out front. And | think
that is awfully general, but rather than us designing
it, | want to leave it at that.

Is there anything else? Any ot her
comment s?

Let ne nove then approval of application
16966 for the special exception to allow the
nmechani cal penthouse which is not neeting the setback
requi renents under 411 and also under 770.6(b) and
pursuant to the variance from the rear vyard

requi renents under 774 and also the FAR requirenents

under 771 whi ch will, of cour se, allow the
construction of a retail office, that's what ny
hesitati on was. "To allow the construction of a

retail/office building with an accessory parking
garage in the G4" and | was not reading ny notes, but
Ms. Renshaw, you're absolutely correct. The FAR was
renoved from this which is why | was hesitating so
badl y. But that being said and that is correct, M.
Moy ?

MR MOY: That is ny understanding, sir.
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CHAl RMVAN GRI FFI S: I ndeed, in which case

also the motion will include the special exception
relief requirement from 411 allowi ng for dimnished
hei ght of the nmechanical screen at the rear of the
pent house structure and also will look to the added
detail and materials that would reflect the proposed
architecture of the new construction and | would ask
for a second.

MR ETHERLY: Second it, M. Chairnan.

CHAI RVMAN GRI FFI'S:  Thank you. Any further
di scussion on the notion? Additions?

VI CE CHAl RPERSON RENSHAW Just to note
that we understand that there wll be special
attention or greater attention to the rear of the
bui | di ng.

CHAI RVAN GRIFFI'S:  Good. Then 1'd ask for
all those in favor signify by saying aye.

(Ayes.)

Opposed?

(No response.)

MR MOY: M. Chairnman, we do have a proxy
from M. Parsons to approve the application, so wth
that then staff would record the vote as 4-0-0; M.
Chairman, the Vice Chairperson, M. Etherly and M.

Parsons voting in favor of the case application.
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CHAl RVAN (Rl FFI S: Good. Thank you very

much. Do we have anything el se for the Special Public

Meeting this norning?
MR MOY: Not to ny know edge,
CHAIRVAN GRIFFI'S:  Very wel |

know of anything el se?

sir.

does anyone

If not we can adjourn this neeting.

(Whereupon, at 9:55 a.m,

public neeting was concl uded.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

the speci al

www.nealrgross.com




